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Employer Identification Number:

Eris e e Person To 'ontact:
Gy

ear Association:

‘ Contact Teleprone Number:

'e have considered your application for recognition of exemption from Feder-' income tax under section
3e}3) of the Inteinal Revenue Code.  Based on the available information, we have detennined that you do
n qualify for the reasons set forth in Enclosure 1,

ecause your organization has not established exemption from Federal income tax under Internal Revenue
‘ode section 501(c)(3), it will be necessary for you to file an annual income tax return Form 1120.
ontributinns tn von are nat deductible under Code section 170,

{ you agree with our proposed denial, please sign and return one copy of the enclosed Form 6018 Consent Ta
roposed Adverse Action.

‘ou have the right to protest this proposed determination if you believe it is incorrect. To protest, you should
ubmit a written appeal that gives the facts, the law, and other information to support your position as explained
n the enclosed Publication 892 Exempt Organizations Appea! Procedur. s For Unagreed Issues. Your appeal
nust be submitted within thirty days from the date of this letter and must be signed by one of your principal
fficers. You may request a hearing with a member of the office of the Regional Director of Appeals when you
ile your appeal. If a hearing is requested, you will be contacted to arrange a date. The hearing may he held at
he Regional Office or, if you request, at any mutually convenient main Internal Revenue Service Office: 1f you
wre to be represented by someone who is not one of your principal officers, that person raust file a proper pawer
f attorney and otherwise qualify under our Internal Revenue Service Conference and Practice Requirements as
iet forth in Section 601.502 of the Statement of Procedural Rules. See Treasury Department Circular No. 230.
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[f you do not provide the requested information, it will he considered by the Internal Revenue Service that you
hayc not taken all reasonable steps to secure the determination. Under section 7428(b)(2) of the Internal
Revenue Code, not taking all reasonable steps, in a timely manner, to secure the determination may be
tonsidered as a failure to exhaust administrative remedies available to you within the Service, and may preclude
g;_l;g issuance of a declaratory judgment in the matter under judicial proceedings.

If you do ot agree with these conclusions, you may within 30 days from the date of this letter, file in duplicate
a brief of the facts, Jaw, and argument that clearly sets forth your position. The enclosed Publication 892 gives
instructions for filing a protest. If you desire an oral discussion of the issue, please indicate this in your protest.

This proposed determination will become final if you do not file a protest with this office within 30 days of the
date of this letter.

In that event, appropriate State officials will be notified of this action in accordance with the provisions of
-section 6104(c) uf the Code.

If you have any further questions, please contact the person whose name and telephone number are shown at the
beginning of this letter,

Sincerely,
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Lois Lerner
Director, Exempt Organizations
Rulings and Agreements

Enclosures:

Enclosure }

- F. 6018

Publication 8§92




ENCLOSURE 1

You were incorporated on eI SRS oS o Your articles of incorporation
and bylaws provide that you will operate in accordance with the Declaration prepared by (ERENIE

. , the developer of the . This declaration relates to restrictions and
1. covenants for ownership and maintenancs of both private homesites and common Association property by the
#4developer and subsaquent purchasers of homesites.

Yi;iur’fsfat:ed purposes include enforcing covenants: holding title to tennis courts and a pool; holding title to
streets, sidewalks and associated lighting; having an architectural review committee which must approve all

£+ construction prior to implementation: contracting for lawn and landscape maintenance: and paving outside
% vendors for snow removal.

4 Membership is mandatory for all purchasers of homes in the subdivision. There is one vote per lot. If

. members fail to pay mandatory assessments, you may file a lien against their pronaeny to enforce navmant,
% Dues are currently $@@er quarter. In addition to membership fees, you receive a small amount of income
' from pool fees, and from interest income on your reserve funds.

e s cem®acre parcel of land consisting oigiPplatted home lots. There are comman areas plus a
swimming pool and a tennis court area. Your treasurer indicated in a telephone conversation that you also
provide services to the residents of an adjoining subdivision built by the same developer.
Altogether, you serve approximately omeowners, These subdivisions are within the G
which has a population of approximately Gl Three sides of NP 2 djoin other developments,
including & and the fourth side adjoins a museum properly. The streets within the subdivision, while

~ privately owned, are accessible to the general public. However, the streets ndliEEe directly connect to
only one “outside” road, | . It appears thatRNERIENE: so provides access from
only to residents of .

Your operations include lawn and landscape maintenanca, including the individual lmwns of membars’ ha
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Your application states that you maintain all lawns and are responsible for landscaping. You own the streets

and sidewalks in the subdivision. Your tennis court and pooi area are open only to members and to their
auests,

Your application includes the following information concerning your uses of funds from 1998 through- 2001:

Year Total Expenses [ Lawn Maintenance Swimming Pool % of Total used for

Lawns and Pool
e ]

=
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During this period. exoenses identifiahly ralatad th maintananca of etrasis ond St atliyids wee minimai,
However, you state that you are trying to build a greater reserve for possible increase expenses for snow
removal during years of more severe winter weather, and for possible major repairs.
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‘Saction 501(c)(4) of the Code describes, in part, civic leagues of organizations not organized for profit that are

;'We¥fare of the people of the community. An organization embraced within this section is one that is operated

M ENCLOSURE 1

LAW:

operated exclusively for the promation of social welfare.

o SR T

Secticq 1.501(c)(4)1 (a)(2)(i)-of the Regulations states that an organization is operated exclusively for the
promation of social welfare if it is primarily engaged in promoting in some way the cammaon good and general

primarily for the purpose of bringing about civic betterment and social improvements.

Under section 501(c)(4), a nomeowners' association must operate for the baneft of the general public, Le, it must

provide a community benefit. See pelow for a further discussion of Service position and Court findings with
respectto homeowners' associations under section 501(c)4).

in the case of Rancho Santa Fe Association v. U.S., 84-2 USTC 9536, 584 F. Supp. 54 (8.D.Cal. 1984), it was
held that a homeowners' association serving residents of a housing development qualified for exemption under
Code section 501(c)(4). even though access to some of its recreational tacilities was restricted to members and
guests. However, this decision was hased on the finding that the development constituted a “community” within
the meaning of the Regulations, and that the restricted tacilities were only @ minor par of the overal facilities and
lands maintained by the association, most of which were open for public use. The development had several
thousand residents and included public playgrounds, athletic fields, parkiands, and public parking areas. in
addition to its property maintenance responsibilities, the Association functioned as a ligison between residents and
jocal governmental bodies, loaned its facilities free of charge to public agencias and schoots, and inciuded vanous
advisory boards such as a planning board, @ park board, a health board, a library hoard, and a recreation board.

in the case of Flat Top Lake Association v, U.S, 89-1 USTC 9180 RAA F 2d 108 (4™ mir 1080Y, the court
confirmed the denial of section 501(c)(4) status {6 3 homeowners' association that maintained a private lake
accessed by a private road, open only 10 lot OWNErs in a 375-lot residential subdivision surrounding the lake. The
Court distinguished this situation from the Rancho Santa Fe case. Citing Revenue Ruling 74-99, discussed
pelow, the Court stateu that “Clearly Congress halieved thal &0 crganication cannat serve social welfare if it
denies its benefits to the general public . . Wholiy private activity, however meritonous, confers no such benefit
which would render {exemotian] anpropriate.” ‘

Revenue Ruling 72.102, 1972-1 C.B. 149, descripes a hormEowe s associaton mat mainained streets and
sidewalks that were available for use by the community as a whole. it was neld that this organization qualified for
exemption under Code section 501{c)(4).

Rev. Rul, 74-99, 1874-1 C.B. 131, which clarifies Rev. Rul 72-102, describes the circumstances in which &_
nomeowners' association may quality for exemption under section 501(c)4) of the internal Revenue Code. The
Ruling states that three glements must be satisfied: :

1) it must serve a neommunity” that bears a reasonably recognizable relationship to an area ordinarily
identified as governmental. ;

2) it must not conduct activiics directed to the extenss Wannenatiue Of prvale [ESI0eNces ant

3) the common areas of facilities it owns and maintains must be for the use and enjoyment of the general
public.

The Ruling also states that a ncommunity”, within the meaning of Code section 501(c)(4). is not merely “an
aggregation of homeowners pound togetherin a structured unit formed as an mts?-:g,rai part of 2 rglan for the
development of a real estate subdivision and the sale and purchase of homes therein " The ruling further
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ENCLOSURE 1

imiphasizes that, in order to be exempt, a homeowners' assaciation cannot restrict public access to the property
sad facilities that it maintains, B '

Rev. Rul. 80-63, 1980-1 C.B. 118, addresses pertinent questions as to whether the conduct of certain activities
will affect the exempt status under section 501(c)(4) of the Code of an otherwise qualifying homeowners'
@ssociation. nis Kuling turther elarifies that organizations which restrict public access to areas and facilities that
they maintain do not satisfy the requirement of serving a “community.”

TAXPAYER'S POSITION:

'You state that, although iawn maintenance has been your largest expense to date, you expect that, in the
future, maintenance of streets and sidewalks will be the largest expense. However, you will continue to
“maintain private lawns, common areas, and private recreational facilities, in accordance with the terms of your
governing documents and the developer's Declaration.

In vour letter of SRS, you state that your maintenance of streets, sidewalks, and streetlights benefits
all citizens of - s much as it benefits your members. You also state that one of the streets in the
subdivision 1s a major thru affair carrying traffic from adjoining subdivisions within the City.”

GOVERNMENT'S POSITION:

The information presented in your application establishes that your primary purpose and activity is to provide
services that benefit your members. This conclusion is reinforced by the fact that you are governed by a
Declaration of restrictions and covenants formulated by a private praopery developer, the provisions o~ which
are designed primarily to aid, initially, in selling of homes and subsequently to maintain private property values,
You have spent cveb% of your funds in the last four years for maintenance of private lawns, common areas,
and private recreational faciiitics. While you also provide maintenance services on roads and walkways that
may be used by the general public, these streets appear {0 be used primarily by your members, and their
mainienance has, thus far, been only a minor aspect of your overall operations and uses of funds.

Your members are residents of two small residential subdivisions in an area of similar subdivisions. As
indicated in Revenue Rulings 74-99 and 80-63, a subdivision does not necessarily constitute a “‘community”
within the meaning of Code section 501(c)(4) and the Regulations thereunder. Consistent with the position set
' forth in Revenue Ruling 80-63, since you maintain private property and restricted recreational facilities, you do
not qualify for exemption under Code section 501(c)(4). Unlike the homeowners association in the Rancho

£ Santa Fe case, you do not represent a community, and maintenance of private property and facilities is not

? merely a minor part of your overall activities and uses of funds. While persons who are not residents in

¥ @g@are not barred from using streets that you maintain, this is not your primary activity. Additionally. there
are no public facilities within the development that would invite members of the public (persons living oufside of -
the subdivisions built by WSS (o v elopers) to use your streets for any purpose other than visiting, of
providing services to, your members. Therefore, even if road maintenance were your major activity, benefit to

the community at large would be minimal.

Sased on he jacts tnat you have provided in your application for recognition of exemption, we have
determined that you are not operated exclusively for general welfare of the people of the community rather

than private purposes.

Accordingly you do not qualify for exemption as a social welfare organization under section 501 (c)(4) of the
" Cndns and 310 qustify for exempt status under any other subsection of Internal Revenue Code 501(c).




